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three months from the date of its communication. The appeal must be addressed to the
Assistant Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor,
Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad -
380004

3. r+ar 3{fid crcq +i. S.('.s rt ETfu il 6t srff qfts t rsq{ fifrr er6 14fra1 1Mt, rsez +' B{q r
* w F-+a 

1 
2 1 fr fr fr ft q Eqmt r-Errr cseftrr fu c, unri t :;ra :rfra +i qrr cfui A' ilB'tr B-sr

arc derr Bs 3niar fi fur< 3rffd 61 4* d, TflSr sft rd-ff €t s.frqi Tidrd ff' ard 6ag g u* g *,
t'+. qft qaTE-d 6tff aGr') I :tq6 g qE ifta safr reartra e.t srr e'ffi fr 3rrR "d f+r, wi afil r

s. The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons specified
in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in
quadruplicate and shall be accompanied by an equal number of copies of the order
appealed against (one of which at least shall be certified copy) All supporting documents
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8. The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870

Sub: Show Cause Notice No.Vlll/10-"1S/Pr.Commr/O&A"/2018 dated 28.9.2020 issued by

the Principal Commissioner, Customs, Ahmedabad to M/s Central Warehousing Corporation
(CWC) ,CWC Complex, Adalaj, Dist. Gandhinagar & Mahalaxmi Char Rasta, Opposite
Unnati Vidhyalaya, Paldi, Ahmedabad
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BRIEF FACTS OF THE CASE:-

The Container Freight Station, Adalaj located at Central Warehousing

Corporation (CWC) Complex, National Highway No.B Adalaj, Dist. Gandhinagar Pin-

382 421 (hereinafter referred to as "CFS-Adalaj") was specified as "Customs Area" in

terms of Section 8 of the Customs Act, 1962 and CWC was appointed as Custodian of

imported goods received in containers through ICD-Sabarmati and transported to CFS

- Adalaj until they were cleared for Home Consumption or were warehoused or

transshipped in accordance with the provisions of Chapter Vlll of the Customs Act,1962

vide Customs Notification No. 3/90 (CCP) dated 5.10.1990 issued by the then Collector

of Customs, Ahmedabad from F No. Vlll/48-58/Cus(T)/BB

2. CFS - Adalaj was appointed a Customs Cargo Service Provrder (CCSP) in terms

of Handling of Cargo in Customs Areas Regulations. 2009 by the then Commissioner of

Customs, Ahmedabad vide F.No Vlll/43-03/09-Tech dated 4.5.2010 for a period of five

years. The same was further renewed for five years with effect frorn 4 5.2015 vide letter

F.No. Vlll/43-03/09-Tech dated 4.5.2010 dat:d 16.2.2017. Accordingly, the stuffing and

de-stuffing of import / export cargo was being carrred out CFS - Adalaj under the

Customs Supervision.

2.1 The renewal of appointment as Customs Cargo Service provider of Container

Freight Station at Adalaj, under the Handling of Cargo in Customs Areas Regulation,

2009 was considered and approved subject to the following conditions,

(i) They will renew and submit adequate Bond & Bank Guarantee as

ascertained by the jurisdictional Assistant / Deputy Commissioner of

Customs in the name of the Commissioner of Customs, Ahmedabad;

(ii) They will comply with the provisions of the Handling Cargo in Customs

Areas Regulation, 2009.

(iii) The will fulfill all conditions of the Customs Cargo Service provider of

Container Freight Station at Adalaj, under the Handling Cargo in Customs

Areas Regulation, 2009 and Circular 13/2009-Cus. Dated 23 03.2009 or

such other instructions as may be issued by the Board from time to time

on this issue.

(iv) They will give an undertaking to meet any condition which is presently

relaxed within reasonable time if required.

(v) They have filed the lmport Continuity Bond amounting to Rupees Ten

Crore for Transshipment of lrnport goods from lCD, Khodiyar to CFS -

Adalaj and the same has been accepted by the department from time to

1l
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time on yearly basis. The import continuity Bond was valid for the period

from 01.01.2016 to 31 122016.

2.2 A fire broke out in Godown No. 6 of CFS - Adalaj on 24 6.2016. which was

telephonically informed by Shri. P. K. Sood, Manager, CFS, Adalaj on the same day to

Customs Authorities at ICD-Khodiyar, Ahmedabad. A letter F. No. CWC/CFS-

ADJ/CUSTOiM312016-17 dated 2462016 enclosing copy of FIR lodged wrth the Poljce

Station, Adalaj and a copy of stocks stored in Godown No. 6 was submitted to the

Customs, ICD-Khodiyar.

2.3 On the basis of the information, a team of the officers comprising of the Deputy

Commissioner and the Assistant Commissioner, Customs, ICD-Khodiyar visited the sjte

on 24.6.2016 to take a stock of the situation. Later, in-charge Superintendent and

lnspector of Customs along with Head Constable of Adalaj Police Station and

lnsurance Surveyor of M/s Allied Surveyor and & Loss Assessor Pvt. Lld. for United

lndia lnsurance Ltd. visited the Godown No. 6 at CFS - Adalaj on 28 6.2016 for

verification of the physical condition of the stock in Godown No. 6. lt was noticed there

that the Godown No. 6 was worst affected and the goods lying in the said Godown were

damaged to a great extent. On inquiry, Shri. P.K. Sood, Manager of CFS, Adalal

informed that the fire incident occurred on 24.6.2016 at about 2.45 a.m. and the fire

team and police team were informed about the incident.

2.4 Subsequently, vide letter dated 26.6.2016, Manager, CFS. Adalaj requested

Customs, lCD, Khodiyar to give permission to shift the goods lying in the surrounding

Godown No. '1 to Godown No. 3 of CFS, Adalaj. Further, Manager, CFS, Adalaj vide

letter dated 27.6.2016 informed that the surveyor of their lnsurance Company, M/s

United lndia lnsurance Company, after the survey, allowed for segregation of fire

affected goods and shifting of sound and partially affected goods from Godown No. 6 to

Godown No. 7.

2.5 The Manager, CFS - Adalaj was requested provide the details of fire effected

bonded stock position of goods lying in Godown No.6 at CFS , Adalaj which he

furnished on 6.12.2016 in the prescribed proforma as detailed in Annexure "A" and "8"

appended to the show cause notice issued in this regard. Thus, on the basis of details

provided, the customs duty involved on sou nd/salvaged/segregated stock and Fire

Affected Bonded Stock of goods lying in Godown No. 6 on the day of fire is tabulated

herein below:

2l
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stock of the Bonders after the Fire lncidence

Customs Duty of Fire Effected Bonded Stock

Position of Godown No. 06
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Rs 93,43, BBll

Rs 2,76, 31 ,6871-

(re worked to Rs 2,76, 52,609/-

2,6 The relevant regulations of Handling of Cargo in Customs Areas Regulations,

2009 [Notification No. 2612009 - Cus (NT), Dated '17.03.2009, read with Corrigendum

F. No. 450/55/2008-Cus-lV, dt.z.04.2009, Notification No 96/2010- Cus (N.T ), dated

12-11-2010, 4312O12-Cus. (N T ). dated 16-05-2012, 10412012-Cus (N T ), dated

16111/20121, are reproduced herein below :

"5. Conditions to be fulfi ed by Customs Cargo Service provider

The Customs Cargo Service provider for custody of impofted goods or expott

goods and for handling of such goods in a customs area shall fulfill the following

conditions, namely:-

(1) Provide the following to the satisfaction of the Commissioner of Customs,

namely:

(i) lnfrastructure, equipment and adequate manpower for loading,

unloading, stacking, handling, stuffing and de-stuffing of containers,

storage, dispatch and delivery of containers and cargo etc.,

including:-

(d) storage facility, separately for impofted, exporT and

transshipment goods;

(ii)

( iii)

(o) such other facilities as the Commissioner ol Customs may

specify having regard to the custody and handling of

impofted or export goods in a customs area:

safe, secure and spacious premises for loading, unloading, handling

and storing of the cargo for the projected capacity and for the

examination and other operations as may be required in compliance

with any law for the time being in force:

insurance for an amount equal to the average value of goods likely

to be stored in the customs area based on the projecled capacity,

and for an amount as the Commissioner of Cuslotns ntay specify

having regard to the goods which have already been insured by the

impofters or expofters.

Execute a bond equal to the average amount of duty tnvolved on lhe

impofted goods and ten per cent of value of expoft goods likely to be stored

3l
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in the customs area during a period of thitiy days and furnish a bank

guarantee or cash deposit equivalent to ten per cent of such dtly.

Provided that the condition of furnishing of Bank guarantee or cash deposit

shall not be applicable to ports notified under the Major Pofts Act, 1962 (38

of 1963) or to the Central Government or State Governments or their

undeftakings or to the Cusloms Cargo Service provider authorised under

Authorised Economic aperator Programme.

(5) Undeftake to comply with the provisions and abide by all lhe provisions ol

the Act and the rules, regulations, notifications and orders issued

thereunder.

(6) Undeftake to indemnify the Commissioner of Customs from any liability

arising on account of damages caused or /oss suffered on impofted or

expott goods, due to accident, damage, deterioration, destruction or any

other unnatural cause during their receipt, storage, delivery, dispatch or

otherwise handling.

Responsibilities of Cusrorrs Cargo Seruice provider:

The Customs Cargo Seruice provider shall -(1)

(i) be responsible for the safety and security of impofted and expot't

goods under its custody;

be liable to pay duty on goods pilfered after entry thereof in the

customs area;

a)

(q) abide by all the provisions of the Act and the rules, regulations,

notifications and orders issued thereunder.

2.7 The relevant regulations of Warehouse (Custody and Handling of Goods)

Regulations, 20'16 vide Notification No. 68/2016 - Customs (N.T.) Dated 14rh May,

20 16, are reproduced herein below

Regulation: 4. Facilities, equipment and personnel. - A licensee shall provide

at the warehouse in respect of which a licence has been lssued,-

(a) such facilities, equipment and personnel as are sufficient to

control access to the warehouse and provide secure storage of

the goods in it, including,

doors and other building components of sturdy

construction; (ii) secure locks on doors and windows. and

4l
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(b)

(iii) signage that prominently indicates that the site or

building is a customs bonded warehoupe.

adequate personnel, equipment and space for tl:P- examinauon of

goods by officers of customs; and

a computerized system for accounting of receipl. storage,

operations and removal of goods.

(c)

Regulation 12. Penalty. -lf a licensee conlravenes any of the provisiotls o/ lhese

regulations, or abets such contravention or fails to comply with any of the

provision of these regulations, he shall be liable to a penalty in accordance with

the provisions of the Act"

2.8 "Section 73A of the Customs Act, 1962 provides as under,

Custody and removal of warehoused goods. -

(1) All warehoused goods shall remain in the custody of the persort who has

been granted a licence under section 57 or section 58 or section 58A until

they are cleared for home consumption or are transferred to another

warehouse or are exported or removed as otherwise provided under this

Act.

(2) The responsibilities of the person referred to in sub-sectton (1) who has

custody of the warehoused goods shall be such as may be prescribed.

(3) Where any warehoused goods are removed in contravention of section

71, the licensee shall be liable to pay duty, interest, fine and penalties

without prejudice to any other action that may be taken against him under

this Act or any other law for the time being in force.l"

2.9 Thus, CFS - Adala1, being a Customs Cargo Servrce Provider and the

Custodian of CFS - Adalaj appeared to have contravened the provisions of Regulation

No. 5(1)(i)(d) , 5(1)(i)(o), 5(1)(ii), 5(lXiii), 5(3) 5(5), s(6), 6(1)(i), 6(1)(J), & 6(1)(q) of the

Handling of Cargo in Customs Area Regulations, 2009; provisions of regulations 4 & 12

of Warehouse (Custody and Handling of Goods) Regulations, 2016 and provisions of

Section 73A of the Customs Act, 1962. Therefore, it appeared that in terms of

Regulation 1 2 of Warehouse (Custody and Handling of Goods) Regulations, 2016 and

provisions of Section 73A of the Customs Act, 1962. CFS - Adalaj are accordingly

required to discharge the duty liability as well as interest. fine and penallies

2.10 On being asked to pay the duty on the goods destroyed an fire, the Regional

Manager C.W.C. Ahmedabad vide letter dated 1.4.2017 stated the following.

5l
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Central Ware Housing Corporation (A Govt. of lndia Undenaking) as Licensee

under Section-s7 of Customs Act, 1962 hereby undeftake to comply relevant

provisions of Section 57 of CLtstoms Act. 1962 including payment of CLtstoms duly

as per relevant provisiot-t of Customs Act, 1962, toward the goods los|plfered frorn

the warehouse while under CWC custody. They further undenake to pay CLtstoms

duty of Rs. 2,76,52,609/- on the goods damaged in fire at CFS - Adalaj on

24.6.2016, in respect of such goods which have not been accepted by the

respective bonders i.e. the title of goods have been relinquished by the bonder.;

2.10.1 The Manager, CFS-Adalaj submitted letter No. CWC/CFS

Adalaj/Customs Corresp./2018-19 dated 14.06.2018 and intimated that the Customs

duty amounting to Rs 2,68,87,5621 has been deposrted vide Cheque No 625'178 dated

07.06.18 of PNB Paldi at Bank of Baroda, Jamiyatpura Branch, Gandhinagar vide Bank

Challan No. 3678 dated 1'1.06.2018

2.10.2 The Manager, CFS - Adalaj also submitted letter No CWC/CFS

Adalaj/Customs Corresp./2019-20 dated 08.07.2019 and intimated that the Customs

duty amounting to Rs.7,65,047l- has been deposited by DD No. 360198 dated 03.07.'19

of PNB Paldi at Bank of Baroda, Jamiyatpura Branch, Gandhinagar vide Bank Challan

No. 6087 daled 04.07 2019 Thus. the total amount of Customs Duty deposited by CFS

- Adalaj came to Rs.2,76,52,6091 (Rs. 2,68,87,5621 + Rs 7,65,0471-)

2.10.3 Pre-notice consultation in terms of proviso to Section 2B(1Xa) of the

Customs Act, 1962 was granted on 28.09.2020. However, Shri Vishnuvardhan M.,

Regional Manager vide email daled 26.9.2020 informed that they had sought guidance

from their Corporate Office, New Delhi and comments were awaited. He requested for

20 days time to prepare before attending the meeting. However, considering the fact

that due date of issuance of Show Cause Notice was 29.9 2020. the issuance of SCN

could not have been kept pending.

2.11 Show Cause Notice No. Vlll/'10-15/Pr.Commr./O&A/2018 dated 2892020

was, therefore, issued to Container Warehousing Corporation, CWC Cornplex. Adalaj,

Dist. Gandhinagar was called upon to show cause as to why;

(i) Customs duty of Rs.2,76,52,609/- should not be demanded and

recovered from them in terms of Regulations 5(6) of Handling of Cargo

in Customs Area Regulation. 2009 read with Section 2B(1Xb) of the

Customs Act, 1962 read wrth the provisions of Section 73A of the

Customs Act, 1962 read with the Taxation & other laws (Relaxation of

certain provisions) Ordinance, 2020:

6l
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(ii) Customs duty amounting to Rs.2,76,52,6091 paid at Bank of Baroda,

Jamiyatpura Branch. Gandhinagar vide (a) Bank Challan No. 3678 dated

1 1.06.2018 and (b) Bank Challan No. 6087 dated 4.7.2019 should not be

appropriated against the Customs Duty demanded,

lnterest of Rs. 87,31,674l- as per Annexure C to the show cause notice

should not be recovered from them under the provisions of Section 73A

read with Section 28( 1) of the Customs Act, 1 962

Penalty should not be imposed under Regulatioo 12 of the Warehouse

(Custody and Handling of Goods) Regulations, 2016 and provisions of

Section 73A of the Customs Act, 't 962.

(iii)

(iv)

DEFENCE:-

3. CWC vide letter F. No. CWC/CFS-ADJ/Fire-CFS Adalajl2020-21 dated

24.12.2020 furnished wntten submissron wherein rt was contended that .

as per paragraph '10 of the show cause notice, CWC had been provrded

an opportunity of Pre-notice consultation in terms of proviso to Section 28

(1) (a) of the Customs Act, 1962 on 28.09.2020 but said consultation could

not be extended because the last date to issue show cause notice was

expiring on 29.09.2020, and therefore no proper opportunity to explain the

case was given to the noticee. Pre-notice consultation is a statutory

precondition for issue of the Show Cause Notice and as such the Show

Cause Notice is required to be dropped on this ground alone.

they specifically deny that they have contravened any provisions of

Handling of Cargo in Customs Areas Regulations, 2009, provisions of

Regulations 12 & 4 of Warehouse (Custody and Handling of Goods)

Regulations, 2016, and provisions of section 73A of the Customs Act 1 962

and also deny the jurisdiction of the authority to demand duty, interest fine,

and penalty. therefore, the subject Show Cause Notice was required to

dropped in the interest of justice

CWC is a statutory PSU created under the Warehousing Corporation

Act,1962

on application of CWC & after due verifications, CWC Godown No.6

located in CWC Complex, Adalaj was granted license of Public Bonded

,

a
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Warehouse under Sec-57 of the Act for warehousing of the bonded goods

vide A,C. Customs, CFS/ lCD, Sabarmati, Ahmedabad letter F.No.Vlll/48-

0l|CFS/2170 dated 05.03.2010. The map of the bonded warehouse was

demarcated & the same was verified by the jurisdictional Superintendent.

(Copy of the license dt. 05.03.2010 enclosed )

The fact is that the said premises of CWC i.e. Godown No. 6 was licensed

under Section 57 of the Customs Act, 1962. ln terms of Regulation 3 of

the HCCAR,2OO9, the provisions of HCCAR,2OO9 are applicable to the

handling of imported & export goods in Customs areas approved or

specified under Section B and not to the bonded goods warehoused in the

Customs Bonded Warehouse which is licensed under Section-S7

As per provisions of Regulation 3 of the HCCAR, 2009.-

Application:- 'these regulations will be applicable to the handling of

impofted and expotl goods in pofts. airpofts, inland container depols. land

cusloms stations and in an customs areas approved or specified under

section 8".

It is clear that the provisions of HCCAR,2OO9 are applicable to Customs

areas approved / specified under Section B of the Customs Act, 1962. As

they were a Customs Bonded Warehouse licensed under Section-S7,

invoking the provisions of HCCAR, 2009 in this case as indicated in paras

6,7.1,8 & 1'1.1 is only misguiding and has no relevance.

ln the fire incidence at Godown No. 6 at CWC Complex, Adalaj, they had

fulfilled all the obligation under law/ Liabilities of Customs Bonded

Warehouses licensed under Section -57 of Customs Act, '1962:-

Customs Bonded Warehouses are licensed under Section 57 of the

Customs Act, 1962. The said warehouses are governed/reg ulated under

the provisions of Section 57 lo 73A under Chapter lX WAREHOUSING' of

the Customs Act, 1962 and the Warehouse (Custody and Handling of

Goods) Regulations, 2016. Licenses to Customs Bonded Warehouses are

granted as per procedure & conditions laid down in the Public Warehouse

Licensing Regulations. 2016. Manner/procedure for operating the Public

Bonded Warehouses have been given in the Warehouse (Custody &

Handling of Goods) Regulation, 2016.

8
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Regulation 4(a) and 4(c) of the Public Bonded Warehouse Licensing

Regulations, 20 16 provides as under:-

4(a) "provide an all risk insurance policy, that includes natural

calamities, riots, fire, theft, skillful pilferage and commercial crime, in

favour of the President of lndia, for a sum equivalent to the amount

of duty involved on the dutiable goods proposed to be stored in the

public warehouse at any point of time";

4(c) "provide an undertaking indemnifying the Principal

Commissioner of Customs or Commissioner of Custon]s, as the

case may be, from any liability arising on account of loss suffered in

respect of warehoused goods due to accident damage,

detenoration, destruction or any other unnatural cause during their

recejpt, delivery. storage. dispatch or handling";

Regulation 4(b) provides for payment of duty, interest, fine, penalty etc. for

removal of goods under Section 73(A) i.e. in contravention of Section 7'1

ln thrs case the goods were burnt in fire. The goods were not removed and

as such these provisions are not applicable to the subject case.

they paid the amount of compensation of duty as soon it was received

from the insurer and as such no interest is payable by them

the entire show cause notice is silent as to how provisions of sub-clauses

of Regulation 6 of the HCCAR, 2009 were violated by them as a

Customs Bonded Warehouse to which these provisions are not applicable

the subject notice is silent as to how responsibilities under sub-clauses of

Regulation 5 of the HCCAR, 2009 respons ibilities had not been fulfilled

and why the authorities believed that they had failed to comply with these

a

/

el

Principal Commissioner of Customs or Commissioner of Customs,

as the case may be shall require the applicant to-

ln compliance to the above provisions/undertaking the loss of duty on the

goods suffered has already been paid by them as demanded by Deputy

Commissioner of Customs, lCD. Khodiyar vide his office letter F. No.

VlIl/48-45/CFS AdalajlFire|2016|445 daled 22 4 2017 (copy enclosed)
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obligations particularly when they are a Cusloms Bonded Warehouse

licensed under Sec-57 of the Act.

the allegations are made against them for the contraventions of

Resulations 5(1)(iXd) , 5(lXiXo) 5(1)(ii), 5(1)(iii) 5(3), s(5), 5(6), 6(1)(i),

6(1)(l), & 6(1)(q) of the Handling of Cargo in Customs Area Regulations,

2009 because a fire broke down at Customs Bonded Warehouse (godown

No. 6) at CWC Complex, Adalaj on 24.06.2016, which was duly informed

by their Manager on the same day and supp ed the details of the stocks

stored in the said godown. Subsequently, the loint exercise of the survey

was done, and details of Customs Duty on the sound/salvaged/seg regated

stock of the bonders after the Fire incidence and Customs Duty of Fire

effected Bonded stock position of the bonded warehouse (Godown no. 6)

was made available. The Customs authorities got the duty calculation of

Rs. 2,76,52,6091- ol fie affected the bonded stock position of godown no.

06 vide their letter F. No. Vlll/48-45/CFS AdalajlFiel20l6l445 dated

22.4.2017

Only on the basis that they are located at CWC Complex, Adalaj, it is

alleged that they had contravened the above referred regulations, without

giving any clear and specific details, how the Customs Bonded

Warehouse licensee is respon sible/lia ble to pay Customs

Duty/interesUfines./penalty for the Fire that took place at the Godown, and

how the referred regulations are attracted in the incident took place in the

year 2016. lf they are called upon to explain why the duty, interest fine,

and penalty should not be levied from the noticee, the burden is on the

authority to give specific reasons, how he had invoked these regulations to

accidental fire that took place at Godown No.6. ln the absence of specific

allegations against them any demand for the alleged contravention of

these regulations is unjust, untenable, and without the authority of law.

the subject Show Cause Notice invoked Section 73A of the Customs Act,

1962 to demand the duty as well as interest, fines, and penalties, without

any supporting evidence and without any substance

Section 73A of the Customs Act, 1962 has three sub-sections. The subject

Show Cause Notice is silent, of which, they violated sub-section, that can

attract action under Section 73A of the Custonrs Act ,1962. lt rs a settled

a

10
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legal position that when the provisions have many sub provisions,

allegations should be very specific and which sub-section is violated has

to be alleged in the notice so that the answering noticee can defend its

case properly.

it is a matter of the fact that the goods had not been renroved fronr the

Bonded Warehouse, but it was destroyed in a fire, which was an accident

and therefore, no case can be made out against them alleging that goods

not to be taken out of warehouse except on clearance for home

consumption or export, or removal to another warehouse. or as otherwise

provided by the Act. They immediately informed about the fire to the

Customs Authority, and the said authority also visited the site on the same

day. The goods, which were in good condition, were shifted to another

warehouse under permission, and therefore, there was no violation of the

provision of Section 7'1 of the Customs Act, 1962 as well 8y no stretch of

the imagination it can be interpreted that destruction of the goods in the

fire was the removal of goods in contravention of the said provision.

Demanding duty, interest and penalty was not tenable under law as

destruction of goods in a fire accident can not be equated with removal of

the goods by any stretch of imagination.

time and manner of payment of duty is not pre-determined in case of fire

incidence and compensation of duty on t he goods has already been paid

as per licensing provisions.

the subject Show Cause Notice had wrongly invoked the provision of

Section 28 (1) (b) of the Customs Act 1962, as they are not the person

liable to pay duty or interest They were admittedly a Custom Bonded

Warehouse licensed under Sec-57 of the Customs Act, 1962. The said

Bonded Warehouse is nowhere obliged to pay the duty rn the case of

accidents like fire. Though, they had paid the entire amount of Customs

duty which was secured under the insurance . There are no obligations on

the part of the Bonded Warehouse to pay interest on the amount paid as

compensation for a loss incurred due to Fire. There was no liability on

their part to discharge any duty on the goods destroyed in the fire, and

therefore, the demand of interest was not tenable. Also the Show Cause

Notice does not contain any grounds on the basis of which Sec.28(1) (b)

of the Act has been invoked.

11 
I
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the subject Show Cause Notice is time-barred, and therefore, no demand

of duty, rnterest, fines, or penalty can be levied As per provisions of

Section 17 of the Customs Act,1962, an importer is entering any imported

goods under Section -46, save as otherwise provided under Section-85,

self assessed the duty leviable on the goods. ln this process. in case any

duty or interest is not levred or not paid or short levied or short paid or

erroneously refunded, Show Cause Notice is issued for recovery of the

same from the importer. As per provisions of Section 2B(1) ol Customs

Act, 1962, the proper officer may, within 2 year, serve a notice on the

person chargeable with duty or interest for a reason other than the

reasons of collusion. wilfull misstatement, or suppression of facts. ln this

case, the said period of two years has already lapsed. Further, as per

Section 28$) of the said Act, the proper officer may serve extended period

notice on the person chargeable with duty or interest where duty or

interest has not been paid by reason of collusion; or any wrllful

misstatement, or suppression facts by the im porter/exporter or the

employee/agent of the exporter/importer.

nothing has been indicated in the Show Cause Notice to show any

collusion, wrllful misstatement, or suppression of facts on the part of CWC.

they are neither importer nor any agenUemployee o[ the importer nor the

person chargeable with duty or interest Central Warehousing Corporation

has not committed any collusion, nor any wilfull statement nor suppression

of facts for not paying the lnterest of Rs. 87,31 ,6141-. fhey are a Iicensee

under Section-57 of the Act who acts on behalf of the Customs

Department as per provisions of the Warehouse (Custody and Handling of

Goods) Regulations 20'16. Taking CWC as an importer or its agent or

employee or the person chargeable with duty or interest is not as per

provisions of the Act. Thus, provisions of Section 28 of the Act is not

applicable in the sublect case.

the subject Show Cause Notice did not consider the scheme of the statute

before levy lnterest on the purported late payment of duty. lt is a matter of

record that the goods were warehoused with them. The Chapter lX of the

Customs Act 1962 governs the warehousing scheme. Even in the said

scheme, the power to levy interest under sub-section (2) of Section 61 of

the Customs Act, 1962 or the goods remained in a warehouse beyond a

period of ninety days from the date on which the proper officer has made

12 I
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an order under sub-section (1 ) of Section 60. Therefore, the liability of

interest on the importer only and not on the custodian, irrespective of

whether the importer had relinquished the tide or not.

as per Section 61 (2) interest is payable only the warehoused goods

covered under Section 61 (c) from the calculation list it is not clear

whether all the warehoused goods are other those indicated in Section

61(a) & 61 (b) of the Customs Act, 1962. The manner of calculation of

interest is also patently wrong. The interest has been calculated from the

date of imputation till the date of payment of duty. The interest free

warehousing period of90 days as provided in Section 61 (2) has not been

excluded. Further in the case Union of India Vs Bangalore Wire Rod tr,4ill

1996 (83) ELf 251 (S.C.) it has been held that interest shall be calculated

taking the rate of duty in force from time to time during the relevant period

which has not been followed in calculating the interest in the case at hand.

the most important and crucial aspect, which is missed out by the authority

before issuing the subject show cause notice and demanding duty,

interest, frnes, and penalty is that the Assistant Commissioner or Deputy

Commissioner of Customs as tlre case may be. had the power to remit the

duty on the imported goods lost or destroyed other than pilferage), at any

time before clearance for home consumption, though the Customs

authorities got themselves satisfied that the goods were destroyed in the

fire for no fault of any party, the duty could have been remitted under the

provision of Section 23 of the Customs 1963. The authority did not grant

remission of duty under the said provision and demanded the duty,

i3

the subject Show Cause Notice alleges contravention of Regulation 4 of

Warehouse (Custody and Handling of goods) Regulation, 2016, and levy

penalty under Rule 12 of the said Regulations. To understand whether,

they had contravened Regulation 4, it is important to read the entire

provisions keeping the facts of the case in mind. The facts of the case

mentioned in the notice and available on record clearly established that

none of the sub-regulation of Regulation 4 has been violated by them, and

even the show cause notice also does not specify, whrch sub-regulation of

regulation 4 was contravened by them. Without specifyrng that which

conditions of sub-regulation of Rule 4 is violated, the penalty under

Regulation 12 is illegal and without the authority of law.
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penalty, interest from them is unjust and improper. Further it is submitted

that even at this stage also. the authority can grant remission of duty

under Section 23 of the Customs Act 1962, as there is no time limit fixed

for making any application. ln this view of the legal position, remission of

duty may still be considered in consultation with the importer of the goods

and dropping the proceedings against them Re[ance is placed on

CEGAT, N. Delhi decision reported in 2001(1 34) ELT 686 (Tri-Del).

3.1 CWC further furnished written submission after virtual personal hearing held on

29.1.2021 vide which they reiterated submission made vide reply 24.12.2020

and the oral argument dated 29.01.202'1 . lt was further submitted that ;

the provisions invoked to levy penalty under Regulations 5(6) of HCCAR,

2009 and Section 28(1) (b) of the Customs Act, 1962 were misplaced, and

both the provisions cannot apply in the facts of the case;

condition no. 6 of the Regulation HCCAR, 2009 provides that the Customs

Cargo Service provider for custody of imported goods or export goods and

for the handling of such goods in a customs area shall undertake to

indemnify the Principal Commissioner of Customs or Commissioner of

Customs, as the case may be from any liability arising on account of

damages caused or loss suffered on imported or export goods, due to

accident, damage, deterioration, destruction or any other unnatural cause

during their recerpt, storage, delivery, dispatch or otherwise handing;

it is an admitted fact that they had already submitted an undertaking to

indemnify the Principal Commissioner or Commissioner of Customs at the

relevant time. Therefore, there is no question of demanding any duty

invoking condition (6) of Regulation 5 of the CHHAR, 2009,

a

14 I

proposals for demanding duty amounting to Rs.2,76,52,609/-, interest of

Rs. 87,31,674l- and penalty under Regulation 12 are not renable under

the law. The subject show cause notice is required to be dropped

considering the submissions made by them .

the said condition obliges the Custodian to indemnify the Principal

Commissioner or Commissioner of Customs from any liability arising on

account of damages caused or loss suffered;
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there is no liability of the customs department arises on account of the fire.

There may be a loss of customs duty to the revenue, but that does not

authorise the Commissioner to recover the said loss from the custodian

under Section 28(1Xb) read with Section 73A of the Customs Act, 1962;

the demand raised in the impugned notice under Section 28 (1) (b) of the

Customs Act, 1962 lacks jurisdictron. The authority did not appreciate the

fact that the custodian can never be the person chargeable with the duty

or rnterest under Section 28 of the Customs Act. 1962. The custodian is

neither an importer/exporter nor the owner of the goods, and therefore, as

per the condition, the custodian shall have to take insurance for an

amount equal to the average value of goods likely to be stored in the

customs area based on the projected capacity in regard to the goods

which have already been insured by the importers or exporters. Therefore,

holding the custodian as the person liable to pay duty under Section 28 (1)

(b) is without jurisdiction, and therefore the demand is unsustainable,

illegal, and unjustified,

under the terms of the licence, they notrcee had safeguarded the customs

duty by getting issued the comprehensive insurance policy towards

customs duty against theft, fire, and all incidents of loss. ln such cases,

when there are no adverse allegations about the negligence in the fire thal

took place on their part, they cannot be found fault with. On the one hand,

the revenue has recovered any loss of duty from them through the

insurance company by making them pay for the insurance premiunr, and

on the other hand, it was alleged that goods had been rmproperly removed

from the warehouse by invoking Section 73A of the Customs Act, '1962. lt

is a fact that fire took place, and there are no a llegations/evidence that

they were negligent, and therefore loss could occur. Hence no duty is

leviable under Section 73A of the Customs Act, 1962;

invocation of Section 73A of the Customs Act, 1962 is even otherwise not

justified and tenable. Even though there are three sub-section of Section

73A, impugned show cause notice does not specify under which sub-

section, they are liable to pay the duty;

it is a settled law that when there are more than one s u b-sections/su b-

clauses, it is the bounden duty of the authoraty lo invoke a specific sub-

15
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section/su b-cla use so that the answering noticee can reply to the

allegations in a proper manner. Assuming without admitting that the

authority wanted to invoke subsection (3) of Section 73A, the same is also

not applicable because they did not remove the goods from the

warehouse, but it was destroyed in a fire, which is well accepted by the

Customs authorities as well as the lnsurance Company also granted the

claim. When there is clear evidence even by the independent agency that

goods have been destroyed in a fire in the warehouse itself, there cannot

be any case of the removal of goods from the warehouse for home

consumption or export or for removal to another warehouse. Therefore,

the demand of duty. interest, and penalty under Section 73A is total

without any basis, and the same is untenable:

they are well within their right to claim for remission of duty under Section

23 read with Section 58 of the Customs Act, '1962. Ir,tlerely being

depositing the amount to compensate the loss of duty to the customs

department, the right to claim remission cannot be taken away from them;

A plain reading of both Section 57 stipulates that they are subject to the

conditions prescribed in the licence and also subject to execution of

warehousing bond under Section 59. One of the conditions of the licence

and warehousing bond executed by them is that they will insure the goods

deposited in the warehouse against theft, pilferage, fire accident and other

natural calamities, etc., at least for a value equal to the Customs Duty;

it is an admitted position that they insured the warehoused goods for that

part of the value representing customs duty on the imported goods. Thus,

it is clear abidance of the terms and conditions of the warehousing licence

issued under Section 57 of the Customs Act and the warehousing bond

executed under Section 59. Having followed the terms and conditions of

the licence, they are thus entitled to claim the benefit under Section 23 of

the Customs Act by the remission of duty. Section 23 is a general

provision, whereas Section 57 is specific provisions relating to

warehousing. The conditions stipulated under the specific provisions have

to be complied with in toto, and the said provisions shall prevail over the

general provisions prescribed under Section 23. ln such a case as they

has insured the goods for the Customs duty involved on the goods

16 |
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deposited in the warehouse in favour of the Commissioner of Cusloms,

they are entitled for the benefit under Section 23 of the Customs Act;

That the Appellate Tribunal in the case of Jindal Vijaynagar Steel Ltd Vs.

CC., Mangalore reported in 2006 (201) ELT 18 (Tri. Bang) has held that

the insurance covers risk and is governed by separate enactments. The

bench further held that the provisions of the Customs Act cannot be mixed

up with insurance Act to deny the benefit specifically provided under

Customs Act, '1962;

during the hearing, it was argued that there are no specific allegations

against the notice, how they have violated various conditions of regulation

s(1)(i)(d), 5(1)(i)(o) 5(1)(iii), 5(3) 5 (s), 5(6), 6(1)(i), 6(1)U) & 6(1)(q) of the

Handling of Cargo in Customs Area Regulations, 2009. Merely referring to

the conditions of Regulation 5 without any specific allegations, and the

evidence that what kind of breach they had committed, that can attract

Regulation 5 of HCCAR, 2009. lt is a settled legal position that notices

incorporating the specific allegations and evidence in support thereof shall

be given to the assessee, and the applicant will get sufficient opportunity

to contest the allegations.

the Hon'ble Apex Court in the matter of CCE, Bangalore Vs. Brindavan

Beverages (P) Ltd reported in 2007 (213) ELT 487 (S C ) has held that the

show cause notice is the foundation on which the department has to butld

up its case. lf the allegations in the show cause nottce are not specific and

are on the contrary vague, lack details and/or unintelligible, that is

sufficient to hold that the noticee was not given proper opportunity to rneet

the allegations indicated in the show cause notice. ln view of the settled

legal position, and considering the show cause notice, it is very evident

that Regulation 5 & 6 of HCCAR,2009 is invoked without any details and

without specific allegations, which is in clear violation of the principle of

natural justice. Therefore, the impugned show cause notice is illegal,

untenable, and unsustainable.

77 I

the demand of Customs duty. therefore, on the warehoused goods whrch

has been destroyed in fire due to accident cannot be demanded from

them.
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the proposal to levy penalty under Regulatron 12 oI Warehouse (Custody

and Handling of Goods) Regulations, 2016 is without any basis and

without furnishing any reasons that how the said Regulation is invocable in

the facts of the present case. The entire notice does not specify the

reasons as to how they had not complied with Regulation 4 of the

Warehouse (Custody and Handling of Goods) Regulations, 2016. The

impugned notice merely referring to the Regulation 4 to levy penalty under

Regulation 12 of the said Regulation 2016, but does not specify that which

facilities. equipment and personnel the noticee failed to provide, and if it

could have provided, the fire could have been avoided. The invocation of

Regulation 4, and 12 is very vague and without any reasons. Therefore,

penalty under Regulation 12 is unjust, improper, and untenable.

the impugned notice was issued on 28.09.2020, i.e., much after the

incidence of fire on 24.06.2016. The impugned notice recorded that their

Manager had informed the customs about the fire incidence in wrrting on

24.06.2016, i.e., on the same date. lt is also recorded that they had

submitted the copy of FIR lodged with the police stations about the

incidence. Paragraph 3 of the notice specifically records that the Customs

officers visited the site on the same date and took stock of the situation. ln

the entire show cause notice, there is no iota of doubt created about their

negligence, which could have cause the fire. The insurance company also

undertook the survey and after duly examination of the site and

documents, claim was sanctioned. They also paid the amount received

from the insurance company. ln this view of the rnatter, no more evidence

is even otherwise required to come to the conclusion that they were not at

fault in the incidence took place on 24.06.2016.

they are not liable to pay any duty, interest and penalty, and therefore, the

present notice is required to be dropped in the interest of justice.

PERSONAL HEARING:-

4. CWC were granted personal hearing on 3.12.2020 but nobody appeared from

CWC. The next date of personal Hearing was fixed on 12.1 .2021 but CWC vide marl

dated 11.1.2021 sought adjournment citing reason that their advocate had undergone

minor surgical operation . The next personal hearing through virtual mode was attended

18 I
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by (i) Shri. Maulik Nanawati, Advocate (ii) Shri. Dhaval Shah. Associate Advocate (iji)

Shri. M. Vishnuwardhan, Regional Manager, CWC (iv) Ms. Ruchi Bhagat, Sr Assistant

Manager, CWC (v) Shri. Juggi Lal, Superintendent (Manager-CFS-Adalaj) ,CWC and (vi)

Shri. Hari Om, Superintendent ,CWC. During the course of hearing the learned Advocate

as well as Associate Advocate representing CWC contended that fire was an accident

and hence, they were not required to pay duty but since the amount of duty has been

paid in full, no interest is payable by them . lt was further submitted that they did not

apply for remission of duty as they got paid by insurer (for goods destroyed) including

duty. Shri. Dhaval Shah further contended that no penalty is imposable on them as they

have not violated any condition of HCCAR,2009 and /or any Section of Customs

Act,1962 or rules framed thereunder . On being asked about Police Report of Court

Order in respect of fire accident it was promised by the learned advocate and the

company officials that the same shall be furnished by them within two weeks ,which was

later on furnished.

DISCUSSION & FINDINGS:-

5.1 I find that the following questions need to be answered for taking decision on the

proposal made in the show cause notice for demand of interest and imposition of

penalty.

(i) Whether department is justified in demanding duty under the provisions of

Section 28 (1) of the Customs Act,1962 read with Section 73A of the

Customs Act,1962 ?

(ii) Whether CWC as Custodian of warehouse having license under the

provisions of Customs Act,1962 is liable to pay interest on the duty paid

on good lost in fire?

(iii) Whether penalty is imposable on CWC under Regulation 12 of Warehouse

(Custody and Handling of Goods) Regulations,2016 read with Section 71A

of Customs Act,1962 ?

6. lfind that it is a fact that CWC has paid Customs duty on the goods lost in fire lt

is also a fact that CWC did not seek remission of duty at the relevant tirne before the

competent authority. CWC must have sought remission of duty within reasonable from

the date of fire on the goods lost in fire and in any case before they deposited Customs

19 I

5. I have carefully gone through the show cause notice and defence replies

furnished and record of personal hearing conducted in the matter . I have also gone

through the documents available on record.
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duty of Rs. 2,76,52,6091- in government account on 11.6.2018 and 4.7.2019. Ihe
depositing of customs duty on the goods lost in fire was not a chantable act on the part

CWC as they had claimed it from the insurance company and they have been

reimbursed by the insurance company while settling their insurance claim . Had they not

deposited the amount of customs duty received by them from insurance company. it

would have resulted into unjust enrichment and would have caused violation of

provisions of the Customs Act,1 962. lt is a settled law that the amount collected as

Customs duty from the insurance is required to be paid to the credit of lhe Central

Government under Section 288 of the Customs Act,1962.

6.1 lfind it is incumbent upon the person liable to pay interest amount when duty is

payable. The facts suggest that incident of fire took place on 24.6 2016 in Godown no.

6 at CFS-Adalaj and goods imported by several importers warehoused in the said

Godown no. 6 lost in fire. The Godown was situated in an area which was declared as

Customs Area Vide Notification No.3/90(CCP) dated 5. 1 0.'1 990 and CWC was

appointed the custodian of the area so declared. The records before me suggest that

the importers whose goods were warehoused had relinquished the title of the goods lost

in frre which in other words mean that importers had exercised the option available

under sub-section 2of Section 23 of the Customs Act,1962 which reads as under ;

SECTION 23. Remission of duty on lost, destroyed or abandoned

goods.-

(1) . .

(2) The owner of any impo ed goods may, at any time before an order for

clearance of goods for home consumption under section 47 or an order for

permitting the deposit of goods in a warehouse under section 60 has been

made, relinquish his title to the goods and thereupon he shall not be liable to

pay the duty thereon;l

[Provided that the owner of any such impofted goods shall nol be

allowed to relinquish his title to such goods regarding which an offence

appears to have been committed under this Act or any olher law for the time

being in force.l

Thus, after relinquishing of titles by the importers, the role of Custodian comes into

picture as far as duty liability involved in the goods lost in fire is concerned . I find that

CWC as custodian of the goods is required to discharge obligation cast upon them by

virtue of Handling of Cargo ln Customs Areas Regulations ,2009 read wath Warehouse

(Custody& Handling of Goods) Regulations,2016 . Accordingly, CWC should have paid

20 I
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Customs duty alongwith interest. CWC on receipt of insurance amount involving duty

portion decided to pay duty but did not pay interest. I find that Regulation 4 of Public

Warehousing License Regulations,2016 is relevant which reads as under .-

4. Conditions to be fulfilled by applicant. - Where, after inspection of the

premises, evaluation of compliance to the conditions under regulation 3 and

conducting such enquiries as may be necessary, the Principal Commissioner of

Cusloms or Commissioner of Customs, as ,he case may be. is satisfied that

licence may be granted, he shall require the applicant to,-

(a) provide an all risk insurance policy, lhat includes natural calamities, riots, fire,

theft, skillful pilferage and commercial crime, in favour of the Presidenl of lndia,

for a sum equivalent to the amount of duty involved on the dutiable goods

proposed to be stored in the public warehouse al any point of lime,

(b) provide an undefiaking binding himself to pay any duties, interest, fine and

penalties payable in respect of warehoused goods under sub-section (3) of

section 73A or under the Warehouse (Custody and Handlitig of Goods)

Regulations, 201 6;

(c) provide an undeiaking indemnifying the Principal Commissioner of Customs

or Commissioner of Customs, as fhe case may be, from any liability arising on

account of loss suffered in respect of warehoused goods due to accident,

damage, deterioration, destruction or any other unnatural cause during their

receipt, delivery. storage. despatch or handling; and

(d) appoint a person who has sufficient experience in warehousing operations

and customs procedures as warehouse keeper

CWC has provided undertaking and is bound themselves to pay duty and interest in

respect of warehoused goods and also provided undertaking indemnifying from any

liability arising on account of loss suffered in respect of warehoused goods due to

accjdent, damage, deterioration, destruction and any other unnatural cause Thus. this

undertaking also bound them for payment of duty and interest both. lt does not exempt

from payment of duty and interest; The Custodian's undertaking furnished under

Regulation 4 of Public Warehousing License Regulations,2016 had made it obligatory

on their part to pay duty and interest. ln the present case CWC has paid duty and

hence , they are required to honour the undertaking glven for interest liability .

6.2 I further find that the Customs Act,1 962 itself provides for recovery of duty and

interest by virtue of provision of Section 73A of the Customs Act,'1 962. This section

deals with Custody and removal of warehoused goods. The goods involved in the

present case were lost in fire which means the custody of the goods was not available

21 I
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with the Custodian, which in the present case is CWC. The word "custody " is a noun

and its dictionary meaning is as under;

custody
noun

cus.to.dy | \'ka-sta-de I

plural custodies

Defitlition of custody
: imntediate charge and control (as over a wat(1 or ar sr/speol, L,re/c/.srr(/ by a l)etson ot an

authorityalso : SAFEKEEPI NG

( so u rce : http s.: //www. m e rri a m -we b ste r. com/d i ct i on a ry/c u stod y)

The goods were neither transferred/exported nor removed as provrded in the Customs

Act,1 962 . The goods were lost in fire, which means that the provisions contained in

Section 71 of the Customs Act,1962 were violated as far as custody or safekeeping of

goods with the custodian of warehouse was concerned. This being the case. I find

that provisions of Section 73A of the Customs Act,1962 get attracted and therefore, I

am of the considered view that CWC is required to pay duty as well as jnterest on the

goods lost in fire Since the duty has been paid, the same is required to be

appropriated and interest in required to be recovered from the noticee. I further find

there being an express provision for safeguarding the government revenue in the

Customs Act,1962 in the form of Section 28 and Section 73A of the Customs Act,1962.

6.3 ln the present case, sub-regulation 6 of Regulation 5 of (HCCAR,2O09) too has

been invoked.CWC in their defence has submitted that provisions of HCCAR,2009 are

not attracted in the case as Godown no. 6 where fire broke out was licensed as Public

Bonded Warehouse under the provision of Section 57 of the Customs Act,1 962

whereas HCCAR,2009 are applicable in customs areas approved or specified under

Section 8 of the Customs Act,1962 . I find that the argument put forward in defence

does not have force. I find a conjoint reading of Section 57, Section B and Section 2(1 1)

of the Customs Act,1 962 is required . the provisions of these sections are reproduced

hereinunder;

SECTON 57. Licensing of public warehouses. - The Principal Commissioner of

Customs or Commissioner of Customs may, subject to such conditions as may be

prescribed, licence a public warehouse wherein dutiable goods may be

deposited.

And

Section 8. Power to approve landing places and specify limits of customs area.
The Principal Commissioner of Customs or Commissioner of Customs may, -
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(a) approve proper places in any customs port or customs airport or coastal port
for the unloading and loading of goods or for any class of goodsi

(b) specify the limits of any customs area.

And

Prior to amendment by Act of 2018 (w.e.f 4.5.2017)

(11) "customs area" means the area of a customs station and includes any area

in which impofted goods or export goods are ordinarily kept before clearance by

Customs Authorities;

After amendment by Act of 2018 (w.e.f 4.5.2017)

(11) "customs area" means the area of a customs station 1afor a warehouse]

and includes any area in which impofted goods or expotT goods are ordinarily

kept before clearance by Customs Authorities;

I find that on conjoint reading of above provisions , it comes out very clearly that CWC

has misconstrued the definition of "customs area" provided under Sectlon 20('1 1) of the

Customs Act,'1962. The definition even prior to 4.5.2017 clearly defines that the

customs area includes any area in which imported goods or exported goods are

ordinarily kept before clearance by the Customs authorities. CWC can't deny the fact

that Godown no.6 was not used to keep imporUexport goods before their clearance by

the Customs authorities. lt is not correct to say that Godown no. 6 which is a public

bonded warehouse licensed under Section 57 was/is not a customs area. The amended

definition makes it further evident that Godown no. 6 - Public Bonded Warehouse

licensed under Section 57 of the Customs Act,'1962 is a Customs Area under Section 8

also and therefore, provisions of HCCAR,2009 are applicable in the case.

6.4 CWC has also put forward an argument that Regulation 4(b) of HCCAR,2009 is

for removal of goods under Section 73A i.e. in contravention of Section 71, whereas in

their case the goods were burnt in fire , hence these provisions are not applicable in

their case. I have already elaborated in foregoing paras as to how and why provisions of

HCCAR,2009 are applicable.

6.5 CWC has also put forward defence that the show cause notice is silenl as to

how they failed to comply with obligations as provided vide Regulation 5(1)(i)(d)

5(1Xi)(o),5(1)(ii),5(1Xiii),5(3),5(5),5(6),6(1)(i) 6(1Xl) and 6(1)(q) of HCCAR,2O0e

I find that the reference of breaking out of fire in Godown no 6 rtself is a very vocal

statement that CWC did not have adequate and sufficient provisions for safety and

security of storage facility, in absence of which fire broke out, which resulted into non

compliance of Regulation 5(1)(ii) of HCCAR,2009. The payment of interest amount was

required to be paid by CWC which they failed .
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6.6 I find no force in the defence argument that provision of Section 28 (1)(b) of the

Customs Act,1962 can not be invoked in the present case as they are custodian and not

importer and hence, not required to pay duty or interest on the goods imported which

got lost in fire. I find that section 28(1) of the Customs Act,1962 empowers the proper

Customs officer to demand customs duty and interest not paid or short paid from the

person chargeable to pay duty or interest. The person chargeable to duty" for the

purpose of Section 2B(1) has not been defined in the Customs Act,1962. Had the

intention of legislature been to mean only importer or exporter, the same would have

been mentioned in Section 28 (1) as reference of importer, exporter, agent or employee

of importer or exporter has been given in Section 28@) ot the Customs Act,1 962

Further, I bring attention to Parliament Select Committee's report on The Customs

Bill,1 962 presented on '1Sth November,1962 wherein while elaborating reasonable time

limit for demand of duty for Clause 28( which turned up to be Section 28 (4) of the

Customs Act,1962) the phrase "importer or exporter as the case may be'' was used.

However, Section 28 (1) mentions the phrase "person chargeable to duty". Hence,

I find there is a conscious decision on part of legislature to include persons other than

importer and exporter as well. The Custodian of the goods can not escape from liability

to pay Customs duty if the circumstances so warrant and in the present case the fire.rn

Godown harming the cause of revenue has indeed warranted such circumstances.

Hence, I find that provisions of Section 28 (1) (b) of the Customs Act,1962 have been

rightly invoked.

7. CWC's argument that interest is not payable by virtue of provisrons of Section

61 of the Customs Act,1962 does not have legal backing for the reason that the

reference recovery of interest on warehoused goods as provide under Section 61 is in

the context of interest fixed under Section 47 of the Customs Act,1962 ln the present
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6.7 lalso find that the contention about demand notice being time-barred is not

tenable. Though fire broke out on 24.6.2016 , the relevant date for issue of show cause

notice has to be considered as 1'l .6.2018 -the date on which first payment vide Bank

challan No. 3678 dated 1 1 6.2018 was made against duty liability . The show cause

notice in normal circumstances would have got hit by limitation if issued after 11.6.2020

as time limit for service of demand notice under Section 28 (1)of the Customs Act,1962

is two years, however, due to corona pandemic Taxation & Other Laws (relaxation of

Certain Provision) Ordinance ,2020 was enacted by Govt. of lndia, which extended

time limit for the purpose of Section 28 upto 30.09.2020 . ln the present case , the

demand notice was served on CWC on 29.9.2020. hence. the same has been served

within permissible time limit. l, therefore, have no other option but to reject the argument

about demand being time-baned .
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case, the interest from the Custodian has been sought under section 73A read with

Section 57 and Section 59 of the Customs Act,1 962. Thus, reference of Section 61

made by CWC is totally irrelevant in the present case.

7.1 Accordingly, I find that CWC is liable to pay interest also as per the provisrons of

the Customs Act,1 962.

8. There is a proposal to impose penalty under Regulation 12 of the Warehouse

(Custody and Handling of Goods) Regulations,2O16 read with Section 73A of the

Customs Act,1962 . I find that there is no doubt that CWC as custodian of goods failed

to keep warehoused goods safely, which caused loss of goods while in their custody.

CWC have though paid up Customs duty on the goods lost in fire but have not paid

interest for delayed payment of duty yet. Therefore, I am of the view that imposition of

penalty is warranted.

8.1 Regulation 12 of the Warehouse (Custody and Handling of Goods)

Regulations,20 16 reads as under,

12. Penalty, - lf a licensee contravenes any of the provisions of these

regulations, or abets such contravention or fails to compty with any of the

provision of these regulations, he shall be liable to a penalty in accordance with

the provisions of the AcL

ln the present case, CWC failed to provide secure storage of the goods and hence.

contravened Regulation 4(a) in as much as they failed to keep warehoused goods

safely. Therefore, I find that the of provisions of the Customs Act,1962 for imposition of

penalty shall be applicable. Accordingly, I impose penalty of Rs.25.0001 on CWC

under provisions of Regulation 12 of the Warehouse (Custody and Handling of Goods)

Regulations,2O16 read with Section 73A (3)of the Customs Act, 1 962 .

9. ln view of the aforesaid facts and circumstances of the case, I pass the following

orders -

-:ORDER:-

I confirm demand of Customs duty of Rs. 2 76.52,6091' (Rupees Two Crore

Seventy Six Lakh Fifty Two Thousand Six Hundred and Nine only), as detailed in

the impugned show cause notice. Since, the amount has already been paid vide

Bank Challan No. 3678 dated 'l 1.6.2018 and Bank Challan No 6087 dated

4.7.2019, the same is appropriated against the demand confirmed .

(i)
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(ii) lconfirm interest of Rs.87,31,6741 (Rupees Eighty Seven Lakh Thirty One

Thousand Six Hundred and Seventy Four only) payable under the provisions of

Section 73A read with Section 28(1) of the Customs Act,1962 and order them to

pay forthwith.

(iii) I impose penalty of Rs.25,0001 (Rupees Twenty Five Thousand only) under

provisions of Regulation 12 ol the Warehouse (Custody and Handling of Goods)

Regulations,2016 read with Section 73A (3) of the Customs Act,1962

(Kunlar Santos
Principal Commissioner

F. No: Vlll/10-15/Pr.Commr./O&A/2018 Date: 29 .06.2021

By Speed Post AD.

To,

M/s. Central Warehousing Corporation (CWC)
CWC Complex, Adalaj,
Dist. Gandhinagar

Copy for information and necessary action to -

The Chief Commissioner, Customs, Gujarat Zone, Ahmedabad

The Joint / Deputy Commissioner, Customs, Tax Recovery Cell, Ahmedabad

The Deputy Commissioner, Customs, ICD-Khodiyar

The Superintendent, System, Customs, HQ (in PDF format) for uploading the

order on the website of Ahmedabad Customs Commissionerate
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